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ABOUT ULC

The Uniform Law Commission (ULC), also known as National Conference of Commissioners
on Uniform State Laws (NCCUSL), now in its 126th year, provides states with non-partisan,
well-conceived and well-drafted legislation that brings clarity and stability to critical areas of
state statutory law.

ULC members must be lawyers, qualified to practice law. They are practicing lawyers, judges,
legislators and legislative staff and law professors, who have been appointed by state
governments as well as the District of Columbia, Puerto Rico and the U.S. Virgin Islands to
research, draft and promote enactment of uniform state laws in areas of state law where
uniformity is desirable and practical.

ULC strengthens the federal system by providing rules and procedures that are consistent
from state to state but that also reflect the diverse experience of the states.

ULC statutes are representative of state experience, because the organization is made up
of representatives from each state, appointed by state government.

ULC keeps state law up-to-date by addressing important and timely legal issues.

ULC’s efforts reduce the need for individuals and businesses to deal with different laws
as they move and do business in different states.

ULC’s work facilitates economic development and provides a legal platform for foreign
entities to deal with U.S. citizens and businesses.

Uniform Law Commissioners donate thousands of hours of their time and legal and
drafting expertise every year as a public service, and receive no salary or compensation
for their work.

ULC’s deliberative and uniquely open drafting process draws on the expertise of
commissioners, but also utilizes input from legal experts, and advisors and observers
representing the views of other legal organizations or interests that will be subject to the
proposed laws.

ULC is a state-supported organization that represents true value for the states, providing
services that most states could not otherwise afford or duplicate.
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to the child is the only other individual with a claim to parentage of the child:

(1) If no party to the proceeding challenges the presumed parent’s parentage of
the child, the court shall adjudicate the presumed parent to be a parent of the child.

(2) If the presumed parent is identified under Section 506 as a genetic parent of
the child and that identification is not successfully challenged under Section 506, the court shall
adjudicate the presumed parent to be a parent of the child.

(3) If the presumed parent is not identified under Section 506 as a genetic parent
of the child and the presumed parent or the woman who gave birth to the child challenges the
presumed parent’s parentage of the child, the court shall adjudicate the parentage of the child in
the best interest of the child based on the factors under Section 613(a) and (b).

(d) Except as otherwise provided in Section 614 and subject to other limitations in this
[part], if in a proceeding to adjudicate a presumed parent’s parentage of a child, another
individual in addition to the woman who gave birth to the child asserts a claim to parentage of
the child, the court shall adjudicate parentage under Section 613.
Comment
This substance of this section is largely carried over from UPA (2002). This section,
however, consolidates into a single provision concepts that were previously included in several

provisions of Article 6 of UPA (2002).

Subsection (a) is based on UPA (2002) § 607(a). Subsection (b) is based on UPA (2002)
§ 607(b)(1) and (2). Subsections (c) and (d) are based on UPA (2002) § 608.

/'—", N\

I )SECTION 609. ADJUDICATING CLAIM OF DE FACTO PARENTAGE OF

(a) A proceeding to establish parentage of a child under this section may be commenced
only by an individual who:

(1) is alive when the proceeding is commenced; and
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(2) claims to be a de facto parent of the child.

(b) An individual who claims to be a de facto parent of a child must commence a
proceeding to establish parentage of a child under this section:

(1) before the child attains 18 years of age; and

(2) while the child is alive.

(c) The following rules govern standing of an individual who claims to be a de facto
parent of a child to maintain a proceeding under this section:

(1) The individual must file an initial verified pleading alleging specific facts that
support the claim to parentage of the child asserted under this section. The verified pleading must
be served on all parents and legal guardians of the child and any other party to the proceeding.

(2) An adverse party, parent, or legal guardian may file a pleading in response to
the pleading filed under paragraph (1). A responsive pleading must be verified and must be
served on parties to the proceeding.

(3) Unless the court finds a hearing is necessary to determine disputed facts
material to the issue of standing, the court shall determine, based on the pleadings under
paragraphs (1) and (2), whether the individual has alleged facts sufficient to satisfy by a
preponderance of the evidence the requirements of paragraphs (1) through (7) of subsection (d).
If the court holds a hearing under this subsection, the hearing must be held on an expedited basis.

(d) In a proceeding to adjudicate parentage of an individual who claims to be a de facto
parent of the child, if there is only one other individual who is a parent or has a claim to
parentage of the child, the court shall adjudicate the individual who claims to be a de facto parent
to be a parent of the child if the individual demonstrates by clear-and-convincing evidence that:

(1) the individual resided with the child as a regular member of the child’s
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household for a significant period;
(2) the individual engaged in consistent caretaking of the child;
(3) the individual undertook full and permanent responsibilities of a parent of the
child without expectation of financial compensation;
(4) the individual held out the child as the individual’s child;
el
( \(S)/the individual established a bonded and dependent relationship with the child
which is parental in nature;
(6) another parent of the child fostered or supported the bonded and dependent
relationship required under paragraph (5); and
( (7) c¢ontinuing the relationship between the individual and the child is in the best
interest of the child.

(e) Subject to other limitations in this [part], if in a proceeding to adjudicate parentage of
an individual who claims to be a de facto parent of the child, there is more than one other
individual who is a parent or has a claim to parentage of the child and the court determines that
the requirements of subsection (d) are satisfied, the court shall adjudicate parentage under
Section 613.

Comment

This section adds a new means by which an individual can establish a parent-child
relationship. This section is modeled on provisions that were recently enacted in Delaware and
Maine, two states that adopted UPA (2002), and it reflects trends in state family law.

In most states, if an individual can establish that he or she has developed a strong parent-
child relationship with the consent and encouragement of a legal parent, the individual is entitled
to some parental rights and possibly some parental responsibilities. Some states extend rights to
such persons under equitable principles. See, e.g., Bethany v. Jones, 378 S.W.3d 731 (Ark. 2011)
(in loco parentis); Mullins v. Picklesimer, 317 S.W.3d 569 (Ky. 2010) (in equity); Boseman v.
Harrell, 704 S.E.2d 494 (N.C. 2010) (in equity); McAllister v. McAllister, 779 N.W.2d 652

(N.D. 2010) (psychological parent); Marquez v. Caudill, 656 S.E.2d 737 (S.C. 2008)
(psychological parent); In re Clifford K., 619 S.E.2d 138 (W. Va. 2005) (psychological parent).
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Other states extend rights to such individuals through broad third party custody and visitation
statutes. See, e.g., Minn. Stat. § 257C.01-08; Tex. Fam. Code § 102.003(9).

In addition, by statute and through case law, several states recognize such persons as
legal parents. See, e.g., Elisa B. v. Superior Court, 117 P.3d 660 (Cal. 2005) (under the holding
out provision of UPA (1973)); In re Parentage of L.B., 122 P.3d 161 (Wash. 2005) (under
Washington state constitution); In re S.N. V., 2011 WL 6425562 (Colo. App. 2011) (under the
holding out provision of UPA (1973)); Del. Code Ann,, tit. 13, § 8-201(c) (by express statutory
provision); Frazier v. Goudschaal, 295 P.3d 542 (Kan. 2013) (under a provision based on UPA
(1973)); Partanen v. Gallagher, 59 N.E.3d 1133 (Mass. 2016) (under a provision based on the
holding out provision of UPA (1973)); Me. Rev. Stat. tit. 19-a, § 1891 (by express statutory
provision); Guardianship of Madelyn B., 98 A.3d 494 (N.H. 2014) (under the holding out
provision of UPA (1973)); Chatterjee v. King, 280 P.3d 283 (N.M. 2012) (under the holding out
provision of UPA (1973)).

To provide greater clarity to the parties and affected child, UPA (2017) addresses this
issue through an express statutory provision. Under this new section, an individual who has
functioned as a child’s parent for a significant period such that the individual formed a bonded
and dependent parent-child relationship may be recognized as a legal parent. This provision
ensures that individuals who form strong parent-child bonds with children with the consent and
encouragement of the child’s legal parent are not excluded from a determination of parentage
simply because they entered the child’s life sometime after the child’s birth. Consistent with the
case law and the existing statutory provisions in other states, this section does not include a
specific time length requirement. Instead, whether the period is significant is left to the
determination of the court, based on the circumstances of the case. The length of time required
will vary depending on the age of the child.

At the same time, however, the scope of this section is limited in several ways. First, this
section includes a heightened standing requirement that must be satisfied by the individual
claiming to be a de facto parent. This requirement is included to ensure that permitting
proceedings by de facto parents does not subject parents to unwarranted and unjustified
litigation. At the standing stage, under Section 609(c)(3), the requirements may be proved by
only a preponderance of the evidence.

Second, the section sets forth a series of substantive requirements that must be satisfied
before a court can adjudicate such an individual to be a parent. Some of these substantive
requirements—the individual reside with the child for a significant period of time and the
individual formed a bonded and dependent relationship with the child which is parental in
nature—are based on factors developed under common law doctrine that is utilized in many
states. See, e.g., In re Parentage of L.B., 122 P.3d 161, 176 (Wash. 2005), cert. denied, 547 U.S.
1143 (2006); V.C. v. JM.B., 748 A.2d 539, 551 (N.].), cert. denied, 531 U.S. 926 (2000);
Custody of H.S.H.-K., 533 N.W.2d 419, 421 (Wis. 1995). Accordingly, a court may look to
those common law decisions for guidance.

Third, this section permits only the individual alleging himself or herself to be a de facto
parent to initiate a proceeding under this section. This limitation was added to address concerns
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Section 611, addressing challenges to adjudicated parents.

Subsection (a) clarifies that if the individual received notice of the action under Section
603, a proceeding to challenge the adjudication by the individual is governed by the rules
governing collateral attacks on judgments.

As was true under UPA (2002), subsection (b) imposes a two-year limitations period on
challenges to an adjudication of parentage of a child by an individual who was not a party to and
did not receive notice of the prior proceeding. Other sections of the act likewise utilize a two-
year limitations period. See, e.g., Section 307; Section 608. As was true under UPA (2002), a
challenge brought within this limitations period is subject to considerations related to the best
interest of the child.

SECTION 612. ADJUDICATING PARENTAGE OF CHILD OF ASSISTED
REPRODUCTION.

(a) An individual who is a parent under [Article] 7 or the woman who gave birth to the
child may bring a proceeding to adjudicate parentage. If the court determines the individual is a
parent under [Article] 7, the court shall adjudicate the individual to be a parent of the child.

(b) In a proceeding to adjudicate an individual’s parentage of a child, if another
individual other than the woman who gave birth to the child is a parent under [Article] 7, the
court shall adjudicate the individual’s parentage of the child under Section 613.

Comment
This new section specifically authorizes the filing of a proceeding to adjudicate the

parentage of individuals who are intended parents under Article 7. The rules regarding
adjudications of parentage for individuals who are parents under Article 8 are set forth in Article

ﬁ\\(i SECTION 613. ADJUDICATING COMPETING CLAIMS OF PARENTAGE.
\ ‘

Bt’ (a) Except as otherwise provided in Section 614, in a proceeding to adjudicate competing
claims of, or challenges under Section 608(c), 610, or 611 to, parentage of a child by two or

more individuals, the court shall adjudicate parentage in the best interest of the child, based on:

(1) the age of the child;
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(2) the length of time during which each individual assumed the role of parent of
the child;
(3) the nature of the relationship between the child and each individual;
(4) the harm to the child if the relationship between the child and each individual
is not recognized;
(5) the basis for each individual’s claim to parentage of the child; and
(6) other equitable factors arising from the disruption of the relationship between
the child and each individual or the likelihood of other harm to the child.
(b) If an individual challenges parentage based on the results of genetic testing, in
addition to the factors listed in subsection (a), the court shall consider:
(1) the facts surrounding the discovery the individual might not be a genetic
parent of the child; and
(2) the length of time between the time that the individual was placed on notice
that the individual might not be a genetic parent and the commencement of the proceeding.
Alternative A
(c) The court may not adjudicate a child to have more than two parents under this [act].
Alternative B
(c) The court may adjudicate a child to have more than two parents under this [act] if the
court finds that failure to recognize more than two parents would be detrimental to the child. A
finding of detriment to the child does not require a finding of unfitness of any parent or
individual seeking an adjudication of parentage. In determining detriment to the child, the court
shall consider all relevant factors, including the harm if the child is removed from a stable

placement with an individual who has fulfilled the child’s physical needs and psychological
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needs for care and affection and has assumed the role for a substantial period.
End of Alternatives

Legislative Note: A state should enact Alternative A if the state does not wish a child to have
more than two parents. A state should enact Alternative B if the state wishes to authorize a court
in certain circumstances to establish more than two parents for a child.

Comment

UPA (1973) contained a provision addressing situations in which multiple individuals
have a claim to parentage of a child. Section 4(b) of UPA (1973) provided guidance in such
situations, although the guidance was vague. UPA (1973) § 4(b) (“If two or more presumptions
arise which conflict with each other, the presumption which on the facts is founded on the
weightier considerations of policy and logic controls.”).

UPA (2002) eliminated that provision and did not expressly address how a court should
resolve cases involving competing presumptions or claims of parentage. UPA (2002) did,
however, include a provision that implicitly acknowledged the possibility of multiple claimants.
UPA (2002), § 608 authorized a court to deny a request for genetic testing in cases in which a
party sought to challenge a presumption of parentage. The section provided a list of factors that a
court was directed to consider in such cases. The reality is, however, that whether or not the
court orders genetic testing, the parties often know what the results of that genetic tests would
reveal. In that way, the section concealed the purpose of the provision, which was to provide
guidance to a court faced with competing claims of parentage between an alleged genetic parent
and a presumed parent.

UPA (2017) addresses how to resolve cases between competing claimants directly.
While UPA (2017) frames the issue differently, this section is consistent with the basic approach
of UPA (2002) § 608. Thus, the factors included in this section are largely carried over from
UPA (2002) § 608.

This section also expressly addresses another issue that UPA (2002) did not: whether a
court may conclude that a child has more than two parents under the act. This is a question with
which courts have increasingly been confronted.

The act provides two alternatives. Alternative A provides that a child cannot have more
than two legal parents. Alternative B permits a court, in rare circumstances, to find that a child
has more than two legal parents.

Alternative B is consistent with an emerging trend permitting courts to recognize more
than two people as a child’s parents. Four states expressly permit a court to find that a child has
more than two legal parents by statute. See Cal. Fam. Code 7612(c); Del. Code Ann. tit. 13, § 8-
201(a)(4), (b)(6), (c); D.C. Code § 16-909(¢); Me. Rev. Stat. tit. 19-a, § 1853(2). In addition,
courts in several other states have reached that conclusion as a matter of common law. See, e.g.,
Warren v. Richard, 296 So0.3d 813, 815 (La. 1974). In addition, courts in some states have
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concluded that a child had two legal parents and one equitable parent who was entitled to at least
some rights and duties of a parent. See, e.g., In Interest of P.S., 505 S.W.3d 106 (Tex. Ct. App.
2016) (3-way custody and visitation arrangement); 4.8. v. T.V., 2015 WL 7571451 (Pa. Super.
Ct. 2015); In re Parentage of J.B.R. Child, 336 P.3d 648, 653 (Wash. App. Ct. 2014) (“The fact
that [the child] has two living biological parents does not prohibit [the child’s stepparent] from
petitioning for de facto parentage.”); McAllister v. McAllister, 779 N.W.2d 652 (N.D. 2010).

Again, Alternative B recognizes and reflects this trend in favor of recognizing the
possibility that a child may have more than two legal parents. Alternative B, however, stakes out
a narrow, limited approach to the issue by erecting a high substantive hurdle before the court can
reach this conclusion: a court can determine that a child has more than two legal parents only
when failure to do so would cause detriment to the child.

SECTION 614. PRECLUDING ESTABLISHMENT OF PARENTAGE BY
PERPETRATOR OF SEXUAL ASSAULT.

(a) In this section, “sexual assault” means [cite to this state’s criminal rape statutes].

(b) In a proceeding in which a woman alleges that a man committed a sexual assault that
resulted in the woman giving birth to a child, the woman may seek to preclude the man from
establishing that he is a parent of the child.

(c) This section does not apply if:

(1) the man described in subsection (b) has previously been adjudicated to be a
parent of the child; or

(2) after the birth of the child, the man established a bonded and dependent
relationship with the child which is parental in nature.

(d) Unless Section 309 or 607 applies, a woman must file a pleading making an allegation
under subsection (b) not later than two years after the birth of the child. The woman may file the
pleading only in a proceeding to establish parentage under this [act].

(e) An allegation under subsection (b) may be proved by:

(1) evidence that the man was convicted of a sexual assault, or a comparable

crime in another jurisdiction, against the woman and the child was born not later than 300 days
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